
Commercial Arbitration 2022  

  

Although commercial arbitration historically had been a chapter in a general course on dispute 

resolution, it is now prevalent in all areas of society where parties have a relationship that 

anticipates and provides a mechanism for adjudication of future disputes external to the 

Judiciary.  

  

Commercial arbitration encompasses more than disputes between or among businesses. 

Arbitration is prevalent in diverse areas such as disputes between securities firms and customers; 

employers and employees; businesses and consumers. This is an evolving field and recent 

legislation at the State and Federal level, as well as judicial interpretation by the SCOTUS, has 

changed the nature and breath of arbitrable (able to be arbitrated) disputes. In addition to 

resolution of domestic disputes, we will touch upon application of such precepts to international 

disputes where parties opt to arbitrate rather than adjudicate disputes in local and unfamiliar 

judicial systems.    

  

We will discuss the Federal Arbitration Act and the State Arbitration Acts that parallel the FAA. 

We will see mandatory arbitration agreements in contracts of adhesion, piquing public debate 

over the potential abuses of the arbitral process, particularly when those contracts include ‘class 

waiver’ and mandatory arbitration provisions. We will discuss recent legislative initiatives to 

limit such waiver. Many of the concepts that we will discuss are resonant of Contract courses 

including mutual assent, non-illusory terms, and meeting of the minds. Similarly, defenses to 

arbitration agreements include the same defenses that exist to formation of contracts, for 

example, unconscionability, competency, lack of mutual assent.  

  

Because the law of commercial arbitration is evolving (and decisions and legislation have 

evolved subsequent to the printing of our text) I will be uploading relevant materials to Canvas.   

  

By the end of the semester, the student should have a good practical understanding of how 

commercial arbitration works, both in theory and in practice. Students will also develop an 

increased understanding of how complementary judicial and arbitral procedures work in practice. 

We will engage in experiential activities such as drafting arbitration clauses and discussing 

application of fact scenarios to these principles.  

  

The textbook for this course is Experiencing Arbitration, Nolan and Sourgens, ISBN: 978-1-

64020-846-9.  

  

I follow the school’s standard grading and attendance policies. I do take class participation into 

account to the extent that a grade can rise or fall one level (B to B+ or B+ to B etc.) Laptops are 

fine. I will upload to CANVAS recent cases. I will also communicate with the class through 

CANVAS/ email.  

  

  

This is the Schedule for the Semester:  

  



Class 1: Chapters 1 and 2.  Be prepared to discuss the Fact Scenario on p. 4; Fact Scenario 

p. 9 and; whether or not the examples are relationships in interstate commerce; Bernhardt 

decision on p. 10 and Notes on p. 13; Prima Paint decision on p. 14 and Notes on p. 27.    

  

Class 2: Chapter 3. Be prepared to discuss the Fact Scenario on p. 30; Morgan v. Sundance 

SCOTUS Opinion (interpretation of rules regarding arbitration uploaded to Canvas).  

  

Class 3: Chapter 4, Arbitrability. Be prepared to discuss the Fact Scenario on p. 57-58; 

2022 Amendment to the FAA to Prohibit Mandatory Arbitration of Sexual Harassment Claims 

and Prior Preemption of Analogous State Statutes; Southwest Airlines v. Saxon (uploaded to 

Canvas).  

  

Class 4: Chapter 5, Drafting an Effective Arbitration Clause; Draft and submit arbitration 

clause for the Fact Scenario on p. 94-95.  

  

Class 5: Chapter 6, Drafting an Effective Arbitration Clause (Class Actions); discuss 

the  FAIR Act (passed by House to prevent class action waiver and mandatory arbitration); Fact 

Scenario p. 129-130; Discuss Amazon multiple Individualized Arbitration Effect and How to 

Draft Clause In Light of Changing Landscape of Class Action Waiver in Arbitration;    

  

Class 6: Professional Responsibility in Arbitration:  Confidentiality and Sanctions 

Chapters 7 and 8; Fact Scenario Confidentiality p. 185-186; Fact Scenario Sanctions p. 209-210.  

  

Class 7: The Arbitral Tribunal:  Appointment of the Panel; Chapter 9, Fact Scenario 

(actual biographies of potential panel members p. 209-257).  

  

Class 8: Chapter 10: When an arbitrator can be challenged; Fact Scenario p. 273-274.  

  

Class 9: Chapter 11 Preliminary Hearing, Fact Scenario p. 329-330; Chapter 12 Interim 

Relief; Fact Scenario p. 343; Chapter 13 Interim Relief before US Courts in Aid of Arbitration; 

See SCOTUS June 2022 ZF Auto US v. Luxshare (uploaded to Canvas).  

  

Class 10: Chapter 14 Jurisdictional Objections; Fact Scenario p. 397-398; Badgerow v. 

Walters (uploaded to Canvas).  

  

Class 11: Chapter 19 Witness and Expert Testimony; Prepare Witness statement per p. 533; 

Chapter 20 Written Pleadings; Chapter 21: The Hearing; Prepare Short Opening Statement per p. 

557;   

  

Class 12: Chapter 22: Exclusivity of FAA to Set Aside Award; Fact Scenario p. 579 – how 

draft to set aside for error of law? Chapter 23: Set Aside for Excess Powers and Manifest 

Disregard of the Law:  Does this Standard to Set Aside Exist?  

  

Class 13: Review of Materials    
 


